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Foreword

Contracting for engineering, architectural, legal, accounting, or other professional services, is a
common and necessary function of municipal government.  This publication is intended to provide
guidance for the development of a  uniformly consistent and documented professional services se-
lection procedure.

The suggested procedures apply to normal or routine situations in which a city needs to contract for
professional services which are not available in house.  There may be special situations where these
procedures must be varied to expedite needed assistance.

Throughout this document reference is made to “city,” but this material may be applied to any
municipal corporation in Washington State.

The Municipal Research & Services Center is pleased that members of the Washington State Chap-
ter of the American Public Works Association, members of the City Engineers Association, and
members of the Architects & Engineers Legislative Council participated in the preparation of this
publication.  These individuals contributed hours of effort to make this document readable and
workable.

Special acknowledgment is given to Roy H. Peterson, P.E., Public Works Consultant, who prepared
this document, and to MRSC’s legal staff for their review and other contributions.  A special thanks
to Holly Martin, Word Processing Specialist, for her work on format design and copy preparation.

Richard Yukubousky, Executive Director
Municipal Research & Services Center
   of Washington
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Introduction

This publication is intended to provide municipal government with guidance and suggested format
for the development of a uniformly consistent and documented procedure for contracting of profes-
sional services.

The State of Washington has established a uniform policy for the procurement of architectural,
engineering and land surveying services for all state, county and municipal governments.  The pro-
curement policy is specified in Ch. 39.80 RCW.

The basic steps in the contracting process are namely:

� Determination of services desired
� Advertisement of services desired
� Evaluation of qualifications submitted
� Selection of most qualified firm or individual
� Negotiation with the most qualified firm or individual
� Contract execution

The above basic steps should be considered a guide for the selection of all professional services,
whether or not required by the state statutes.

Because the selection of the most qualified professional is based upon the subjective evaluation by
the city, it should be approached with adequate guidelines for all to understand.  The selection
procedure should be what the city feels will determine the most qualified professional in the city’s
opinion.

Whatever the reason for seeking professional services, the city is faced with two basic tasks:

1. Identifying and selecting the professional best qualified to meet the city’s needs; and

2. Ensuring that the selected professional understands and provides for the city’s needs in the
most cost-effective manner.
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Professional Services Under Chapter 39.80 RCW

In general, the following professional services should be procured under the provisions of Ch. 39.80
RCW:

� Architectural design
� Engineering study and design
� Land surveying
� Landscape architecture
� Structural design

RCW 39.80.020 (5) provides:

“Architectural and engineering services” or “professional services” means profes-
sional services rendered by any person, other than an employee of the agency, con-
tracting to perform activities within the scope of the general definition of profes-
sional practice in RCW chapters 18.08, 18.43, or 18.96.

Chapter 18.08 RCW defines the professional practice of architecture.  Chapter 18.43 RCW defines
the professional practice of engineering and land surveying.  Chapter 18.96 RCW defines the profes-
sional practice of landscape architecture.

As a guideline for the application of the provisions of Ch. 39.80 RCW, any service that would be
provided by one of the above listed professionals, in their capacity as a registered architect, engineer,
or land surveyor, should be procured under the provisions of Ch. 39.80 RCW.  These additional
professional services might include geotechnical, environmental, aerial photography, and GIS map-
ping services provided by registered professionals.

� Why Chapter 39.80 RCW Exists

For most municipal construction, the lowest priced design of a project may not be the best for the
municipality.  By determining the most qualified firm or individual to provide a professional report
or design the municipality is more likely to receive the most cost-effective project.

The professional’s plans and specifications should specifically describe the project and closely define
how the project is to be constructed.  The most qualified firm or individual should produce the best
set of plans and specifications.  Since the project is well defined, the competitive bidding process is
likely to result in the best construction for the lowest possible price.
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Recognizing that design costs are only a small fraction of the overall project cost, the best design
usually provides the best project for the monies expended.

The facility owner, the City, generally pays for costs arising from defective or incomplete design.
When the City provides the design to the contractor, then the design’s adequacy is implicitly guaran-
teed.  The contractor is not expected to prove fault or negligence in the design to establish the City’s
liability for defective design.

The design consultant’s liability to the City for design defects is not as clear as the City’s liability to
the contractor for the same defects.  In order for the consultant’s liability to be established, the City
must demonstrate that the consultant failed to exercise reasonable judgement and professional skill.

Reliance upon price may not be substituted for the exercise of judgement in selecting the provider of
needed architectural, engineering, or land surveying services.
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Other Professional Services

Not all professional services available to cities and towns are governed by Ch. 39.80 RCW.  For
example, professional services offered by attorneys, computer programmers, financial analysts, bond
counsels, accountants, etc. may be procured by direct negotiation with a selected firm or individual.

All cities may negotiate for professional services other than those covered by Ch. 39.80 RCW.

What constitutes a profession?  A profession has been defined in Black’s Law Dictionary, Revised
4th Ed., p. 1375, as follows:

A vocation, calling, occupation or employment involving labor, skill, education, spe-
cial knowledge and compensation or profit, but the labor and skill involved is pre-
dominately mental or intellectual, rather than physical or manual.

In addition to the well-established professions such as law, medicine, theology, architecture, and
engineering, the term “professional” has come to include a much wider variety of skills and occupa-
tions.

Professional services for which cities may negotiate services include:

� Accountants
� Artists
� Attorneys
� Bond Brokers
� Computer Programmers/Consultants
� Insurance Brokers
� Economists
� Financial Analysts
� Planners
� Real Estate Appraisers
� Codification of Municipal Ordinances

However, to select the best qualified firm to provide required professional services, the procedures
for architectural and engineering services are a good guide to follow in procuring all professional
services.
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The Selection Procedure

� Why Follow These Procedures?

Occasionally the selection of a professional service is left to the whim or “gut feeling” of someone
who may not understand the full extent of services desired, or the qualifications of the candidates to
provide those services.  The “nice fellow that was wearing the gray suit with the red tie” might not
be the best qualified.

Similarly, the other consultants who prepared and presented their qualifications may not feel that
selecting the “nice fellow wearing the gray suit with the red tie” was the proper procedure for the
city to have followed.

Because the selection of the most qualified professional is based upon the subjective judgement of
the city, both the consultants and the city benefit when a planned and documented selection proce-
dure is followed.

Certainly, not all of the procedures suggested herein may be needed for selecting all professional
services, but the steps involved should be considered in the implementation of the selection process.

The purpose of these procedures is:

1. To obtain the best professional services at a reasonable cost;

2. To establish an open, documented procedure for selection of professional services;

3. To avoid potential conflicts of interest, or the appearance of favoritism in the selec-
tion;

4. To permit all qualified professionals to have an opportunity to be considered.

� Determination of Services Desired

Before the city solicits consulting services, it is necessary that clear and specific answers be devel-
oped for the following questions:

� What needs to be done?
� Why does it need to be done?
� Why should a professional service provider do it?
� What level of effort will be required to do it?
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� What qualifications and resources are required to do it?
� Is funding available for this service and for the resulting project?

If these questions are not answered before the professional is retained, the professional’s experience
and services may not be used most efficiently.

In some cases the answers to these questions are easily made.  For example, if the city has made the
decision to extend the sanitary sewer system by building a new intercepter line and pump station, and
the city has no experienced design staff, the need for a professional design consultant with experi-
ence in sanitary sewer and pump station design is clear.

In other instances, the answers may not be easily developed.  For example, if the wastewater treat-
ment plant is not in compliance with effluent standards, does the city need a design consultant, a
process consultant, or an operations consultant?  Must the consultant identify and solve the prob-
lem, or is the problem already identified?

After the answers to the above questions are written down, management then needs to answer the
following questions:

� Is this an actual immediate need?
� Is it compatible with ongoing projects?
� Is it sufficiently detailed?
� What can city staff provide?
� Is funding available for the professional services?
� Is funding available for the resulting project?

To avoid responses from unqualified professionals, the determination of services required should
include:

1. A specific description of the proposed project, and the specific degree of services to
be provided:

a. Preliminary studies and recommendations
b. Design services
c. Construction supervision/management
d. Peer review

2. Time frame to perform required work.

3. The minimum qualifications required:

a. Experience of the organization
b. Experience of each professional who would participate
c. References
d. Availability of the organization to meet established time frame.
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� Advertisement for Services Desired--The Request For Qualifications (RFQ)

RCW 39.80.030 provides that:

Each agency shall publish in advance that agency’s requirements for professional
services.  The announcement shall state concisely the general scope and nature of the
project or work for which the services are required and the address of a representa-
tive of the agency who may provide further details.  An agency may comply with this
section by:

(1) Publishing an announcement on each occasion when professional services
provided by a consultant are required by the agency; or

(2) Announcing generally to the public its projected requirements for any cat-
egory or type of professional services.

For major projects, most cities choose to publish a separate Request For Qualifications (RFQ) that
specifically describes the services to be provided and the qualifications needed.

The second option, often used, is the publication of an annual general Request For Qualifications for
those routine design services anticipated to be needed in the coming months.  The statute does not
require an annual publication of anticipated projects, but usual practice dictates that receiving quali-
fications from professionals at least annually assures the city that it is aware of all available profes-
sional services, in order to select the most qualified for each particular service.

� Publication

The Request For Qualifications (RFQ) and its publication is intended to reach those potentially
interested consultants that can provide the services desired, and within the established time frame.
For instance, a small local project would probably not need to be published in a major newspaper
with a statewide circulation.  In fact, practice indicates that most projects might appropriately be
published in the local newspaper.  However, the previous example of a wastewater treatment plant
problem might require very specific experience, and its advertisement might be published in a larger
circulation newspaper, or even in national trade magazines.

� Format of the Request for Qualifications

Whether the RFQ is for a specific project or for a “category or type” of professional service, the
basic format should include the following items:

� Project title
� Project description
� Scope of services desired
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� Submission deadline
� Agency representative
� Format of response
� Criteria for selection
� Number of copies desired

Examples of advertisements for the Request For Qualifications (RFQs) are in Appendix A.

� Additional Information to the RFQ

Often a city will prepare an additional detailed project summary that is mentioned in the RFQ and
made available to interested consultants.  The project summary supplements the information in the
RFQ to assist the interested consultants in understanding the desires of the city.  It might include the
following information:

� Transmittal letter

� Reason for project

� Scope of services being requested

� Estimated budget or cost of project

� Instructions for submittal of qualifications
Format of response
Number of copies of response
Deadline for response

� Criteria to be used to evaluate submittals

� Special contract provisions

� Name and telephone number of city contact person

Note that the city contact person only provides the information already available.  No additional
information or data is to be provided to only one or a few interested professionals.

If additional information is provided to those responding to the RFQ, and later further information is
deemed to be necessary, it must be issued to all interested professionals before the deadline for
submittal of qualifications.  This might be issued in the form of a registered/return receipt mailing to
all who responded to the advertised RFQ.
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� Format of Response

In order to simplify the evaluation of responses received, it is a common practice to limit the re-
sponses to a specific number of pages, say for example 20.
A suggested format might include the following items:

1. A letter of interest signed by a principal of the professional firm with a statement as
to the availability of the firm to complete the work within the stated time period, the
firm’s insurance coverage, and a statement of its financial stability (limited to 3 pages);

2. A demonstration of the firm’s understanding of the project through an outline of their
suggested approach to the project  (limited to 10 pages);

3. Evidence of the firm’s ability to perform the work (limited to three pages);

4. Experience of the staff who would be assigned to the project (limited to two pages);

5. Reference, including names and telephone numbers of previous clients with similar
projects (limited to two pages).

Although not frequently used at this time, another practice is to limit the submittal to Federal Stan-
dard Form SF 254 “Architect-Engineer and Related Services Questionnaire,” and SF 255 “Archi-
tect-Engineer and Related Services Questionnaire for Specific Project.”  Many find it difficult to
properly evaluate the qualifications of the different professionals when these standard forms are
submitted.
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Evaluation of Qualifications Submitted

The responses received to the advertisement are reviewed and the number narrowed to a manage-
able number of interviews, say three finalists.  A major project might include a list of five or six
finalists, while a smaller local project of lesser difficulty might have a list of two or three finalists.

The list of finalists for interview should include only consultants which the city feels are qualified and
which the city would be prepared to retain.

� Evaluation

Evaluation Committee

One satisfactory procedure is to utilize an evaluation committee of three or five individuals, one or
two of whom are technically familiar with the project.  The other members of the committee should
be generally familiar with the project requirements.

The final selection is usually made by the City Council, unless that duty has been delegated to the
department or division director, based upon the evaluation committees recommendation.

Evaluation Criteria

To assist the evaluation committee, and to insure a proper evaluation of the submittals, an evaluation
criteria should be developed before receipt of submittals.  Often, the evaluation criteria is made a
part of the advertisement for services, so the respondents may direct their responses to the weighted
criteria.

A sample evaluation criteria might be as follows:

Criteria Points

Previous experience in the service required 0-25
Expertise of key personnel 0-25
Suggested project approach (understanding of project) 0-20
Response of references 0-10
Ability to meet time schedule 0-10
Previous experience on city projects 0-10
Maximum Points  100
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The evaluation criteria should be specifically developed for each project based upon size, complex-
ity, time frame, etc.  A specifically designed selection criteria makes it easier for the consultants to
submit the desired information, makes it easier for the evaluation committee to perform its task, and
reduces the possible problems of challenges to the selection process through careful evaluation and
documentation of the procedure.

It must be noted that smaller, or simple projects, might require only a short evaluation, such as:

Criteria Fair   Good   Best

Previous experience
Experience of key personnel
Previous experience on city projects

It is to the advantage of both the city and the consultants to advise the interested consultants of the
weighted selection criteria to be used by the city.

Selection Procedure

In the advertisement, the number of copies of the submittal should be specified, usually one more
copy than the size of the evaluation committee.

Distribute one set of all submittals to the evaluation committee and give them time off from their
normal duties to study the submittals.  Good evaluations cannot be completed if there is insufficient
time.  Set a deadline for return of the completed written evaluations of each submittal.  Each com-
mittee member should individually evaluate each submittal based upon the prescribed criteria and
submit a written score for each submittal.  The committee should meet and review their scores for
each submittal and develop a list of finalists for submittal to the department or division manager.

Notification of Finalists

Before making a final selection, know the principals of the professional firm and know and be
comfortable with the personnel they intend to use on your project!

The top three to five finalists should be notified of their selection and their scheduled interview.

Those not selected should also be notified.  In this notification, set a prescribed time when they
might critique their submittal with the city’s decision maker.  This scheduled critique, if requested, is
when the selection criteria score can be reviewed for the benefit of those not selected.  A set criteria
also assures that the selection was made on a sound basis without any presumed bias.

The notification of the finalists should indicate a scheduled interview procedure.

Most interviews follow a procedure similar to the following example:

1. Time and Place for Interview
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2. Interview Procedure

a. General introduction by consultant (limited to five minutes).

b. Project approach by consultant’s project manager (limited to 25 minutes).

c. Often the city might provide specific questions that all the finalists are to
respond to (limited to 15 minutes).

d. Questions by selection committee (limited to 15 minutes).

The suggested time periods used in the above example are typical for most presentations, but can be
varied based upon the project involved.  Very large and complex projects require considerably more
presentation time.

The city should either provide each consultant with the following suggested questions to respond to,
or ask these questions during the oral interview if they have not been responded to in the consultants
presentation:

1. What organization structure do you propose to successfully organize your staff and
to complete this project?

2. Please have your proposed project manager explain to the committee your firms
approach to this project.

3. How long do you anticipate it will take to complete this scope of services.

4. How does your firm coordinate the staff commitments for this and your other projects?

5. Where will the work be performed?

6. Do you plan scheduled project status meetings with city staff? - If so, how often?

7. What services do you propose to subcontract to others?

8. Who will be the major subcontractors?

9. Have you previously worked with these subcontractors?

10. Explain how you will meet the minority requirements of our City? (Optional)

The interview schedule should permit the evaluation committee time after each presentation to
record their thoughts and evaluation while fresh in their minds.  Usually allow at least 20 to 30
minutes after each interview for the committee to complete their records.  It is advisable to limit the
interviews to no more than five in a day.
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� Selection of Finalist

Finalist Selection Committee

The finalist selection committee could be the same evaluation committee previously used, or a new
committee composed of other qualified individuals.  Again, this committee should be composed of
three or five individuals, at least one or two of whom are technically familiar with the project being
considered.

Finalist Rating Criteria

This committee should utilize a review criteria rating form, as was previously done.  However, the
rating criteria might be modified to reflect more closely the desires of the city, after reviewing the
initial submittals.

Often, the experience and bearing of the actual individuals that will be working on the project and
relating to the city staff has a stronger bearing on the project implementation, than the experience of
the organization being considered.  Since the finalists are all qualified firms, any one of which the city
would be satisfied with, the importance of the individuals is stronger in this final evaluation.

An example of the revised rating criteria, might be as follows:

Criteria Points

Previous experience in the service required 0-10
Expertise of key personnel to be used on project 0-40
Suggested project approach (understanding of project) 0-20
Response to committee questions after presentation 0-10
Ability to meet time schedule 0-10
Previous experience on city projects 0-10
Maximum Points  100

Additional examples of interview rating forms are in Appendix B.

Interview

It is important to provide adequate space for the interview.  Set aside a room with adequate space
for the committee and the finalists to make their presentation and to respond to the committee
questions.

Schedule adequate time for the interviews and allow time between interviews for the committee to
make their notes.

In procuring services for some projects, the selection process may include visits to each of the
candidates’s offices to view their equipment and in-house procedures.
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The selection committee may wish to ask additional questions after the presentation by the consult-
ants.  For example, the committee might ask:

� Current work load of the professional firm?
� Time commitment of firm’s principals?
� Receipt of any design awards?
� Has the design team previously worked together?  On what projects?
� Recent change order experience of the firm?
� Recent bidding experience?  Bids above or below designers estimate?
� What is their preferred method of compensation?
� Affirmative Action Plan? (If applicable)

Selection of the Most Highly Qualified Firm

Upon conclusion of the last interview, the committee should convene to review their notes and
criteria points.  The candidate with the highest rating should be “deemed to be the most highly
qualified” and selected for negotiation of a contract.  The other candidates should be so advised.

Because competition is usually keen, it is important to retain evaluation sheets, notes, and other
documents, in a safe secure place, to support the ranking procedure and selection, until the final
contact has been executed and the project commenced.
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Negotiation

When a public agency selects a firm to perform architectural or engineering services, price and cost
may be considered only after the most qualified firm has been selected, at which time the law pro-
vides for negotiation of a "fair and reasonable price."  (Washington Attorney General Opinion No. 4,
1988.)

RCW 39.80.050 (1) provides:

The agency shall negotiate a contract with the most qualified firm for architectural
and engineering services at a price which the agency determines is fair and reason-
able to the agency.  In making its determination, the agency shall take into account
the scope, complexity, and professional nature thereof.

RCW 39.80.050 (2) adds:

If the agency is unable to negotiate a satisfactory contract with the firm selected at a
price the agency determines to be fair and reasonable, negotiations with that firm
shall be formally terminated and the agency shall select other firms in accordance
with RCW 39.80.040 and continue in accordance with this section until an agree-
ment is reached or the process is terminated.

� Scope of Services

The city and the selected professional further define the scope of services to be performed.  The city
may have benefited from the presentations of the other candidates in defining the scope of services
desired.  The selected professional firm, based upon its experience on similar projects adds to the
scope of services.  Once the scope of services is well defined, negotiation begins to determine a fair
and reasonable price.

� Compensation

There are several methods used to compensate professional firms for their services.

Some of these methods are as follows:

� Salary Cost Times a Multiplier Plus Direct Non-salary Expenses
� Per Diem



Contracting for Professional Services—17

� Cost Plus Fixed Fee
� Lump Sum
� Percentage of Construction Cost

The methods or combination of methods used depends upon the nature, scope, and complexity of
services required by the city.

The first three methods listed above are based upon the consultants cost to perform the services and
do not require a precise definition of scope of services, unless a ceiling is superimposed upon the
total contract amount.

The last two methods are based upon a specific scope of services to be provided and do require that
the project scope be well defined prior to final negotiations.

The following is a more detailed discussion of each of the above compensation options:

Salary Cost Times a Multiplier Plus Direct Non-salary Expenses

This is a frequently used method for compensation for professional services.  It is particularly appli-
cable to projects in which the scope of services is not well defined, although it is also widely used for
projects where the scope of services is well defined.

Salary cost is defined as direct salaries plus fringe benefits such as sick leave, vacation, holiday pay,
unemployment taxes, social security, workmans compensation insurance, etc.

With this method, charges for professional services are based mainly on salaries of the staff involved.
The city should therefore be given the salary or salary range of the staff proposed for the project, as
well as the time period before these salaries might increase.

The city may review the multiplier to reach salary cost, but has no negotiation range if calculated
correctly.  This is a generally fixed multiplier on direct salary to reach salary cost.

However, the multiplier applied to the salary cost is a variable negotiable value.  This multiplier
compensates the professional for overhead expenses, contingencies, and profit.

The allowable direct expenses should be defined during the negotiations.  These expenses might
include the cost of a local project office; telephone; shipping; computer rental time; reproduction;
and special project costs that can be identified.

Per Diem

The per diem method compensates the professional for a day’s work on the project.  This method
might be applicable to studies and investigations where there is no well defined scope of services.
This basis of compensation is also used to compensate professionals for expert witness services,
specific consultations or presentations, and work of a short-term nature, such as completion and
presentation of grant applications.
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In addition to the per diem rate, the professional is normally reimbursed for travel and subsistence
while away from the firm’s office.

Cost Plus Fixed Fee

Under this method the professional is basically reimbursed for all costs of service plus a fixed fee to
cover profit.

The cost of service includes the salary costs and overhead previously discussed, and all non-salary
direct expenses.  The fixed fee amount varies with the size of the project, complexity of the project,
and scope of services to be provided.  The fixed fee should not be related to the project construction
cost but rather to the complexity of the work and the risk to the consultant should unforeseen
difficulties or regulations arise that would affect the services to be provided, such as a delay to
prepare an Environmental Impact Statement (EIS) or respond to EIS conditions.

This method permits the professional to proceed with a project before a detailed scope of services
has been developed, or where it is difficult to project the full scope of services that might be re-
quired.

Lump Sum

The lump sum method is often used to compensate professionals for investigations and studies, or
for basic design services, such as street or sidewalk replacement or repair, where the scope and
complexity are clearly defined.

A lump sum agreement should state the exact service to be provided within a specific time frame,
and when the lump sum payment is to be made.  Occasionally the professional can defer receipt of
payment until the proposed project financing is completed.

The lump sum may also be paid in installments as the work proceeds.

Percentage of Construction Cost

Although frequently used in the 40s through the 60s, this method of payment is now infrequently
used because the relationship between the professional’s costs and project construction costs may
vary greatly.  This method is based upon engineering experience over a long period of time to
establish approximate correlations between engineering costs and construction costs for certain
types of engineering projects.  These correlations resulted in various curves which were widely used.
However, the complexity of today’s engineering projects is so different than those projects used to
develop these correlation curves, that the curves now only can provide a guide, based upon past
experience, to negotiate proper consultant compensation.
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Summary

If the selection process has worked properly, the city has selected the “most highly qualified firm.”
This firm and the city should closely redefine the project and detail the scope of services to be
provided by both the consultant and the city.  The definition of the services should include personnel
to be used, schedules of work, time frames for various work completion, and different compensation
methods.

The selected firm may offer a compensation method based upon that firm’s past experience on
similar projects.  The city should contact other municipalities having had similar projects and learn
from their compensation methods.  Jointly, the best compensation method or combination of meth-
ods should be negotiated.
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Contract for Professional Services

� Approach

Upon conclusion, and during the negotiation process, the terms of the contract with the professional
consultant should be clearly expressed in a written document before the authorization to proceed is
given.

Many different forms of contracts are presently in use.  The city or the selected professional firm
might have a standard form that they prefer to use.  If this is the case, the suggested form should be
discussed early in the negotiations to permit time for each party to understand the desired format and
the suggested standard wording in each section.

For contracts involving federal or state grants or loans, many contractual provisions are mandated
by federal or state laws and policies.

� Basic Elements of the Contract

The agreement or contract with the professional firm, should contain, at a minimum, the following
elements:

� Effective Date of Contract
� Names and Descriptions of Parties Involved
� Name of Project
� Description of Project
� Specific Services to be Provided by the Consultant
� Specific Services to be Provided by the City
� Schedule of Work
� Official Start Date
� Official Milestone Dates and Completion Dates
� Listing of Consultants Key Personnel (Optional)
� Listing of Subcontractors or Affiliated Consultants
� Payment Procedures
� Retainage (Optional)
� Wage Increases (Optional)
� Provisions for Changes in Scope of Consultant Services
� Suspension of Work
� Dispute Resolution
� Termination of Contract
� Insurance to be Provided by Consultant
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� Ownership of Contract Work Products
� Authorized Signatures

Most professional service contracts refer to the professional as the “Consultant,” and the municipal-
ity as the “City.”  We shall use these references in the following discussion of basic contract ele-
ments.

Effective Date of Contract

In the negotiation and final execution of a professional services’ contract several parties must sign
and date the contract.  Often, the official start date, discussed in item 8, is different than the effective
date of the contract.

Rather than confuse the issue of contract date, designate an effective date of the contract in the
initial paragraph, such as:

This Contract for professional services made this       day of           , 199      by and
between . . .

This effective date is usually the date the contract is approved by the City.

Names and Descriptions of Parties Involved

Continue in the initial paragraph to state the parties involved, such as:

This Contract for professional services made this       day of           , 199      by and
between the City of                 acting through its (title of official), who is duly
authorized so to act in or on behalf of the City, hereinafter called the CITY, and
(consultant firm), a (partnership/corporation/individual), hereinafter called the CON-
SULTANT.

Name of Project

In the next paragraph add the name of the project, such as:

Whereas, the CITY desires to construct the (name of project).

Description of Project

Continue with a brief description of the services to be provided, such as:

Whereas, the CITY desires to construct the (name of project) and desires the CON-
SULTANT to furnish (report/design/construction inspection) services . . .
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Specific Services to be Provided by the Consultant

Describe in detail the services to be provided, or refer to an attached exhibit listing the detailed
services being contracted for, such as:

Whereas, the CITY desires to construct the (name of project) and desires the CON-
SULTANT to furnish (report/design/construction inspection) services consisting of
. . . as defined in attached Exhibit A.

Specific Responsibilities and Services to be Provided by the City

If the city agreed to provide any services, permits, or data to the consultant, those services should be
listed in the contract or referred to as an attached exhibit to the contract.

Schedule of Work

A contract should include a schedule of work to be performed with established milestone dates and
completion dates for both the benefit of the city and the consultant.  Rather than have the consultant
or the city be critical of the other party for lack of anticipated performance, a well-defined schedule
of work assures both parties that the consultant is or is not performing as scheduled.

A calendar bar chart of scheduled duties is usually adequate to establish milestone and completion
dates.  However, on complex projects a critical path schedule may be necessary to assure that both
the city and the consultant meet their schedule of performance and approval dates.

Milestones are clearly defined and verifiable key events, products, or designs that might need ap-
proval before proceeding further.  If milestones are well defined, both the city and the consultant
understand if the work is on schedule.

The schedule, with its milestones, can be another exhibit attached to the contract.

Official Start Date

Occasionally, due to funding, or other delays, the consultant may not be able to commence work
upon the signing of the contract by the city.  In this situation, the contract should include an official
start date, such as:

Whereas, Exhibit      , attached to and made a part of this contract, projects a schedule
of work activities, the official start of the CONSULTANT'S duties shall be the       day
of           , 199     .

An optional start date might be established as say, 15 days after the effective date of the contract, or
upon receipt of Notice To Proceed.

The issuance of a Notice To Proceed is an effective way of establishing the official start date.
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Official Milestone Dates and Completion Dates

If the city has the need for the early completion of specific consultant duties, say for example, the
need to have specific pumping station designs and locations completed in order to start acquisition
of needed private property, the dates for completion of these specific milestones might be negotiated
with the consultant and be added to the contract as another attached exhibit.

Listing of Consultants Key Personnel (Optional)

Often the names of the key personnel are made part of the contract, with the provision that the
consultant may not substitute key personnel without written permission of the city.  If the city
conducted oral interviews and met the key personnel in the selection and negotiation process, it
assessed personnel qualifications and has the right to expect those personnel to remain on the project
subject to mutually agreed upon substitutions.

Listing of Subcontractors or Affiliated Consultants

The contract, for the protection of the city, should provide that the consultant may not substitute, or
add, subcontractors without the written approval of the city. The experience and qualifications of
new subcontractors should be reviewed by the city prior to approval.

Payment Procedures

The method of payment, developed during negotiations, should be clearly stated, and include:

� Payment frequency
� Period of month for submittal of invoice
� Invoice form
� Submittals with payment request, such as subcontractor invoices, critical path schedules,

etc.
� Special conditions imposed by federal or state agencies for reporting or record keeping
� Approval procedures
� Period between submittal and payment
� Retainage until completion of contract (Optional)

Retainage (Optional)

Retainage provides the city with a margin of protection in the event the project does not come to a
successful completion, or if there are errors or omissions in the final product which need to be
corrected.

Although required by state statutes for construction contracts, it is not commonly applied to con-
sultant contracts, since their reimbursement is for services already rendered.
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Wage Increases (Optional)

On long-term projects, covering several years, the contract might include provision for the increase
in wages of the consultant’s staff.  Contracts based upon either the “salary cost times a multiplier
plus direct non-salary expenses,” or “cost plus a fixed fee” adjust for wage increases, but the city and
the consultant might negotiate a ceiling on these increases during the life of the contract.

Provisions for Changes in Scope of Consultant Services

Although not anticipated, the contract should permit changes in the scope of services requested
from the consultant, to either add additional duties, or delete unneeded duties.  For example, the
contract might provide:

The CONSULTANT agrees to perform those services which are described hereafter.
Unless modified in writing and agreed to by both parties, the duties of the CON-
SULTANT shall not be construed to exceed those services.  The CITY and the CON-
SULTANT agree that if additional duties are to be performed by the CONSULTANT
in the prosecution of this work, the CONSULTANT shall submit an additional or
supplemental work program and be compensated on the same terms as this contract
has previously stated, or in a manner mutually agreed upon by both parties.

or:

The CITY, may from time to time, require changes or modifications in the Scope of
Work to be performed hereunder.  Such changes, including any decrease or increase
in the amount of compensation therefore, which are mutually agreed upon by the
CITY and the CONSULTANT shall be incorporated in written amendments to this
contract.

Suspension of Work

Should unanticipated problems arise, provisions should be made to suspend all or portions of the
work program. For example:

The CITY may suspend, in writing, all or a portion of the work under this Contract
in the event that unforeseen circumstances beyond the control of the CITY make
normal progress of the work program impossible.  The CONSULTANT may request
that the work be suspended by notifying the CITY, in writing, of circumstances which
interfere with the normal progress of the work program.  The time for completion
shall be extended by the same number of days the work is suspended.  In the event
that the suspension period exceeds (120) days the terms of this Contract may be
renegotiated at the request of either party.  Both parties are granted the option to
terminate the suspended portion of the work program specified herein if renegotia-
tions cannot be agreed upon.
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Dispute Resolution

All contracts should include clauses for dispute resolution.  Because court litigation is generally the
most expensive and time consuming option, inclusion of specific clauses concerning mediation or
arbitration, or a hybrid of those two forms, is advisable.  The options include:

Mediation - A meeting between the parties, with the assistance of a trained, experienced mediator,
to discuss settlement.  Typically the mediator will meet with both sides for a joint discussion, then
meet separately with each side, and continue the separate discussions until resolution, or acceptance
by the parties that resolution by agreement is not possible.

Arbitration (Binding) - An arbitration is more adversarial.  Each party to the contract presents
their arguments to a trained and experienced arbitrator, who then makes a decision.  The contract
can contain language that the decision of an arbitrator is binding, and not appealable to any court of
law.

Med-Arb - Mediation and arbitration are sometimes combined in a hybrid process known as "med-
arb".  In a med-arb process, the parties first try to mediate the dispute, and then, if mediation is
unsuccessful, agree to arbitrate.

Sample mediation and arbitration clauses are available from regional and national organizations
which specialize in mediation and arbitration.  City attorneys should also be able to provide sample
contract clauses, along with advice concerning the advantages of the various dispute resolution
alternatives.  All such clauses should be as specific as possible, and should include provisions:

(1) Naming the arbitration or mediation organization which will be used, or establishing
how a mediator or arbitrator will be selected;

(2) Providing time limitations for scheduling mediation or arbitration;

(3) If the arbitration format is chosen, the language should indicate whether there is any
right to a legal appeal from the decision of the arbitrator.

It is also advisable to include a clause indicating that parties to the contract shall make best efforts to
resolve disputes quickly among themselves before seeking a more formal option, such as mediation
or arbitration.

Termination of Contract

The right of either party to terminate the contract, prior to completion, should be clearly stated. The
justification for such a possibility is that to properly complete the professional services desired, both
parties must have mutual confidence and respect for the others responsibilities.  The termination
clause frequently provides that either party may terminate the contract by providing appropriate
notification of a stated time period to the other.  The payment procedures, should termination be
needed, should be clearly specified and understood by both parties.
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For the protection of both parties, a termination procedure should be provided, such as:

The CITY may terminate all or a portion of the work program in this Contract for its
convenience.  Either the CITY or the CONSULTANT may terminate the work in the
event that the other party fails to perform in accordance with the provisions of this
Contract.  Termination of this Contract is accomplished by providing (20) days writ-
ten notice to the other party.

In the event of termination, the CONSULTANT shall perform such additional work
as necessary for the orderly closing of the work program, as jointly agreed upon by
both parties.

The CONSULTANT shall be compensated on the basis of the work performed prior
to the date of termination, plus the work required for an orderly closure of the project.

Insurance to be Provided by Consultant

There are two specific forms of insurance to consider, namely; errors and omissions, and liability
insurance.

The errors and omission insurance provides protection to the city and the consultant should the
consultant make an error in the work product.  One of the considerations that a city must make when
determining to contract for professional services is the importance of the firms having errors and
omission insurance coverage.  In some cases, it may not be a very important factor and the city may
award a contract to a firm that does not have such coverage, or has it in a total amount less than
desired by the city.  In other instances, the city may want to limit their consideration to firms that are
able to obtain such coverage and in the limits desired by the city, even if it reduces the field of
potential firms to the larger-sized consulting firms.  This is a policy decision to be made for each
project.

The liability insurance protects the consultant and the city from claims arising from injury to indi-
viduals resulting from the activities of the consultant in the performance of the work program.

For example:

The CONSULTANT agrees to indemnify, defend, and hold harmless the CITY, its
appointed and elective officers and employees, from and against all loss and expense,
including attorney’s fees and costs by reason of any and all claims and demands upon
the CITY, its elected and appointed officers and employees from damages sustained
by a person or persons, arising out of or in consequence of the CONSULTANT’S
and its agents’ negligent performance of work associated with this agreement.  The
CONSULTANT shall not be liable for property and bodily injury that may result
from the negligence of any construction contractor or construction subcontractor.

The CONSULTANT shall maintain during the life of this Contract the following
minimum insurance:
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1. Comprehensive general liability insurance, including personal injury liability,  blanket
contractual liability, and broad form property damage liability coverage.  The com-
bined single limit for bodily injury and property damage shall be not less than $          .*

2. Automobile bodily injury and property damage liability insurance covering owned,
non-owned, rented, and hired vehicles.  The combined single limit for bodily injury
and property damage shall be not less than $          .*

3. Statutory workers’ compensation insurance and employer’s liability insurance as re-
quired by state law.

4. Professional liability insurance covering damages resulting from errors or omissions
of the Consultant.  The limit of liability shall be not less than $          .*

*The dollar amounts should reflect the level of exposure based upon the experience of the city.  The
amounts should be established by the risk manager or other qualified individual.

Prior to execution of this Contract the CONSULTANT shall file with the CITY
evidence of the insurance coverage, and shall maintain said insurance in force for the
life of this Contract.

Ownership of Contract Work Products

The ownership of design plans and specifications, reports, or other work products should be agreed
upon during the negotiation process, so that all parties understand who will own and retain the
original reports, plans, specifications, or other work products.  Customarily, the consultant retains
an ownership and property interest in the plans and specifications because his professional seal and
reputation are part of the work product, and the work product is usually site specific.  The city will
retain copies for information and future reference in connection with the use of the completed project.

For example:

Reproducible copies of all field notes, reports, designs, drawings, and specifications
prepared by the CONSULTANT, as provided under this Contract, shall be and do
become the property of the CITY upon payment to the CONSULTANT his fees as
set forth in this Contract.

It is understood that all plans, drawings, specifications, computer programs, techni-
cal reports, operating manuals, or other “Subject Data” furnished by the CONSULT-
ANT pursuant to this Contract are instruments of his services in respect to the project,
and that they are not intended to be represented to be suitable for use on any other
project.  Any reuse by the CITY or any other party without specific written verifica-
tion or adaption by the CONSULTANT, will be at the risk of the party using the
“Subject Data” without liability or legal exposure to the CONSULTANT.  Any such
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verification or adaption will entitle the CONSULTANT to further compensation at
rates to be agreed upon between the CONSULTANT and the party requesting veri-
fication or adaption.

Authorized Signatures

To insure that the contract is binding upon all parties, it is necessary that the contract be executed by
those individuals authorized to represent the contractor, and by the City Official authorized by the
City to execute such documents.
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Appendix A

Examples of RFQs
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Appendix B

Examples of Interview Rating Forms
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